WHAT THE SUPREME COURT DID NOT DO From time to time, surveys are made of the work of the Supreme Court for a particular term 1 and a current series of annual articles reviews the Court's business term by term and comments on some of its institutional aspects. 2 It is proposed in this article to examine the work which the Court might have done, but did not do during the 1949 term, i.e. the denial of petitions for writs of certiorari and the dismissal of appeals.' It may be that the work which the Court doesn't do is as significant for the nation as the work which it does. When it decides a case involving important matters of public interest, it is making national policy. When it declines to review a case involving important issues, is it not also determining policy? To be sure, it may review and reverse a case next year involving the same issue. But it is also true that it may reverse itself next year, as a justice occasionally will complain." From the standpoint of national policy, it is not easy to find any difference.
It is well known that, quantitatively, denials and dismissals far exceed the number of cases accorded full review. For the 1949 term the Court wrote 94 opinions,' the smallest number in many years. It refused to consider, either by denying certiorari or by dismissing the appeal, 1,033 cases, of which 597 ' were on the appellate docket and 3. Although there is a technical distinction between the denial of a petition for a writ of certiorari and the dismissal of an appeal, for the purposes of this article they are treated together because of the Court's tendency to dispose of appeals in brief per curiam opinions.
4. "Respect for continuity in Law, where reasons for change are wanting, alone requires adherence to Trupiano [Trupiano v. United States, 334 U.S. 699 (1948) ] and other decisions. Especially ought the Court not reinforce needlessly the instabilities of our day by giving fair ground for the belief that Law is the expression of chance-for instance, of unexpected changes in the Court's composition and the contingencies in the choice of successors." Justice Frankfurter, dissenting, in United States v. Rabinowitz, 339 U.S. 56 (1950) .
5. Including per curiam opinions. 6. Including 78 companion cases.
436 ' on the miscellaneous dockets, by far the majority of the latter being in forma pauperis. A comparison with the previous year shows a larger number of opinions written in that term (114) and a slightly smaller number of denials (948).' It might be noted that during the past term, the Court granted certiorari in 92 cases on the appellate docket and 7 on the miscellaneous dockets. At the term before, it granted 149 and 18. Presumably all the cases which the Court reviews are important. There is no necessary converse presumption as to the cases which are not reviewed, for although the importance of the issues involved may be a ground for granting the petition, there are many reasons for denying the writ notwithstanding the presence of important public questions in the case. The operation of certiorari jurisdiction is largely behind a curtain. 9 How CERTIORARI OPERATES 'Since 1925, most of the work of the Supreme Court has been within its discretionary jurisdiction." 0 Appeals are important, but they are vastly outnumbered by petitions for certiorari. Cases involving original jurisdiction account for but a minute fraction of the Court's work load. For a number of years the ratio of appeals to petitions for certiorari was about 1 to 5 " and that proportion appears to hold roughly for recent terms.
Congressional legislation in 1916 12 had brought some relief to the Court from a burden which was becoming unmanageable. The Federal Employers Liability Act had greatly increased the Court's business with a run of cases, many of which could hardly be thought of sufficient importance to justify a claim on the time and energy of the highest court in the land.' 3 The 1916 Act was intended in part to reduce the compulsory review by relieving the Court from the obligation of reviewing FELA cases which, in its judgment, presented unimportant issues. 4 The statute went far to accomplish this result.
But the flow of business soon again caught up with the Court's capacity. In 1925, Congress at the urging of the Court "5 vastly extended its power to control its business by shutting off numerous other sources of appeal as of right, confining such review to three sources, district courts, circuit courts of appeals and state courts. 6 The types of cases from these courts were narrowly limited to the end that the Court could so regulate its work as to pass primarily on questions of widespread national significance.
This was the latitude which the Court desired." How is it working today? The present rule pertaining to certiorari provides:
"A review on writ of certiorari is not a matter of right, but of sound judicial discretion, and will be granted only where there are. special and important reasons therefor. The following, while neither controlling nor measuring the Court's discretion, indicate the character of reasons which will be considered:
"(a) Where a state court has decided a federal question of substance not theretofore determined by this court, or has decided it in a way probably not in accord with applicable decisions of this court.
"(b) Where a circuit court of appeals has rendered a decision in conflict with the decision of another circuit court of appeals or% the same matter; or has decided an important question of local law in a way probably in conflict with applicable local decisions; or has decided an important question of federal law which has not been but should be decided by this court; or has decided a federal question in a way probably in conflict with applicable decisions of this court; or has so far departed from the accepted and usual course of judicial proceedings, or so far sanctioned such a departure by a lower court, as to call for an exercise of this court's power of supervision.
"(c) Where the United States Court of Appeals for the District of Columbia has decided a question of general importance, or a question of substance relating to the construction or application 14 . Id. at 213. 15. Chief Justice Taft was largely responsible for the 1925 legislation. A drafting Committee consisting of Justices Van Devanter, McReynolds and Sutherland are entitled to much of the technical credit. The measure was enacted primarily in deference to the prestige of Court sponsorship with critical examination only by Senator Walsh in the Senate. The legislative history of the Act is traced in FRANKFURTER AND LANDIS, op. cit. mtpra note 9, at 255-298. 16 . Among others, the Court of Claims had gradually developed as a fruitful source of work. Chief Justice Taft outlined the several sources of appeals, as of right, from the circuit court of appeals. of the Constitution, or a treaty or statute, of the United States, which has not been but should be, settled by this court; or where that court has not given proper effect to an applicable decision of this court." 8
In the application of this rule the Court has regularly followed the so-called rule of four, i.e., if four justices so vote, the writ will be granted." 9 All certiorari cases on the appellate docket are examined by each of the justices. Copies of the record and briefs are sent to all as a matter of routine. 2 " Cases on the miscellaneous docket, it seems, are sorted out in the office of the Chief Justice and those which appear to have important issues, circulated among the justices. 2 Presumably there are two reasons for this practice. In the first place by far the largest number of these are in forma pauperis with but one copy of the record. In the second place, the Court's experience has indicated that an overwhelming number of such cases have no merit at all. 22 Votes on all questions of grant or denial are taken at conference although the result does not appear in the Court's report except in so far as a justice "notes" his dissent which is done infrequently and presumably only *when he feels strongly that the case should be reviewed. 2 3 In the 1949 term, of the 1,033 cases summarily disposed of, dissents were noted in only 25 cases, 20 of which were on the appellate docket.
In considering the work of the Court which involves full review, it is noteworthy that there has been a steady decline in the number of 25 For the five terms from 1945 to 1949, the average had dropped to 123, the low point being 94 for the past term. 2" Now it is clear that the purpose of the 1925 Act was to make it possible for the Court to regulate its business so that it can effectively discharge its obligations. It is not at all clear, however, that Congress desired or was willing to authorize the Court to reduce its work to the barest of bare minima. If, as this article contends, there are cases which deserve Supreme Court review but do not get it, it is a fair question whether the Court may not be under an obligation to keep the volume of its output up to a reasonable standard. And although, as every one knows, consideration of the record in certiorari cases makes enormous demands upon the Court's time, obviously the task is greater if the Court grants review and renders a full opinion.
THE PURPLE CURTAIN
In cases involving a denial of certiorari it is difficult to know what goes on behind the purple curtain. We can probably assume that in a large majority of the cases, none of the reasons set forth in Rule 38 was present and this could account for the action taken. But no such inference can be safely drawn with respect to any particular case. The bar has been repeatedly warned against assumptions based on a denial of the writ. 2 27. "The denial of a writ of certiorari imports no expression of opinion upon the merits of the case, as the bar has been told many times." Justice Holmes in United States y. Carver, 260 U.S. 482, 490 (1923) .
"Our rules adopted to carry out the policy of the statutes granting the power to bring cases here by certiorari have apprised the Bar and the public that we will not take cases fully heard and adjudicated below for the mere purpose of reexamining the correctness of the result." Justice Roberts in Deputy v. Du Pont, 308 U.S. 488, 500 (1940). . . all that a denial of a petition for certiorari means is that fewer than four members of the Court thought it should be granted . . ." Justice Frankfurter, speaking for himself in State of Maryland v. Baltimore Radio Show, 338 U.S. 912, 918
(1950).
28. See Boskey, supra note 9, at 259-260 and cases cited. Occasionally, when the reasons are given, a petition for rehearing may correct the defect, as where the defect was jurisdictional. See, e.g., Brady v. Terminal R. Assoc., 302 U.S. 688 (1937 will assign a reason for denial, the usual practice is merely a laconic announcement of the result." 0 Even justices who feel strongly enough in opposition to note their dissent rarely state the grounds. 3 ' During the past term Justice Frankfurter wrote a 13 page opinion on the denial of a writ of certiorari to explain again that such action could not be made the basis for a legitimate inference as to how the justices felt about the merits of the case. The occasion for this admonition involved a volatile civil liberty issue arising out of the Baltimore Radio Show case. 2 A radio station in Baltimore had been punished for contempt of court by publication after a sensational broadcast of an alleged confession by an accused charged with an especially revolting murder of a little girl. The trial court held that the matters broadcast constituted "not merely a clear and present danger to the administration of justice, but an actual obstruction of the administration of justice, in that they deprived the Defendant James of his Constitutional right to have an impartial jury trial." " The Court of Appeals of Maryland reversed on the ground that the power to punish for contempt is limited by the First and Fourteenth Amendments to the Federal Constitution. It is clear that vital issues were at stake." 4 Mr. Justice Frankfurter himself said: "The issues considered by the Court of Appeals bear on some of the basic problems of a democratic society. Freedom of the press, properly conceived, is basic to our constitutional system. Safeguards for the fair administration of criminal justice are enshrined in our Bill of Rights. Respect for both of these indispensable elements of our constitutional system presents some of the most difficult and 30. "Since there are . . . conflicting and to the uninformed, even confusing reasons for denying petitions for certiorari, it has been suggested from time to time that the Court indicate its reasons for denial. Practical considerations preclude. In order that the Court may be enabled to discharge its indispensable duties, Congress has placed the control of the Court's business, in effect, within the Court's discretion.
If the Court is to do its work it would not be feasible to give reasons, however brief, for refusing to take these cases. . to the end that the public may judge whether our system of criminal justice is fair and right." " There are many speculative reasons, aside from those suggested in the Court's Rules, not all of which go to the merits,1 7 which might conceivably account for a denial. A case, for example, may result in a denial because a petition has been granted in a case involving the same question presented more clearly or more adequately or in conjunction with other questions which the Court feels should also be considered. Again, the Court, in determining whether the issue involved is of the required importance, may, and indeed perhaps should in some instances, consider whether the time is one for decision of the particular question. In other words, the occasion may well be regarded as an appropriate consideration in appraising the public importance of the issue presented. For example, a period such as we are now experiencing, when many congressmen, senators and other governmental officials are joining citizens and private organizations in witch hunts which gravely imperil civil liberties, may be thought to make doubly important issues of freedom of speech, self-incrimination and contempt of court. On the other hand, broad considerations of public interest and tolerance may lead more than five members of the Court to believe that long-range justice will be better served by delay in the determination of a particular issue of national concern. "Pertinent considerations of judicial policy gation cases of great importance." 9 It will be interesting to observe the grants and denials in other segregation cases during the next few terms. And if the Court declines to consider such cases for some years, it may be a plausible explanation that the Court, like litigants, has its strategy.
As another consideration which might be thought to influence them, justices being what they are, the possible outcome of a review should be mentioned. A justice or, for that matter, six of them, might very properly vote for denial because persuaded that if the writ were granted, five or more justices might decide the issue wrongly. It is altogether understandable that a justice who has strong convictions about a case of public importance might prefer to have the decision of an inferior court stand rather than to have it authenticated in affirmance by the highest Court. Thus, although dissatisfied with the result below, he votes against review.
In some instances, however, it is almost impossible even to speculate as to the reasons for a denial of certiorari. A recent series of cases serves as an excellent illustrative example.
In November 1949, the Supreme Court was asked to review the Court of Appeals for the Third Circuit's decision in Johnson v. Dye. 40 Johnson, an escaped Georgia convict apprehended in Pennsylvania, brought a petition for a writ of habeas corpus in a Pennsylvania state court. He alleged inter alia that he had been subjected to cruel and unusual punishment while under confinement in Georgia. The writ was discharged whereupon Johnson, before exhausting his state remedies, brought another petition in the Pennsylvania federal courts. The Third Circuit found his allegations to be correct and ordered his release, stating that in an extradition case the prisoner need not follow the usual requirement of exhausting state remedies before petitioning for habeas corpus in a federal court. 4 The Supreme Court granted certiorari and reversed in a one sentence per curiam opinion ' which merely cited Ex parte Hawk. 4 tinction that the Third Circuit drew between extradition and nonextradition cases thus was ignored. Later in the term, a petition for a writ of certiorari was filed from the decision of the Ohio Court of Appeals in Ex parte Quillian 44 to the effect that the remedy of an escaped Georgia prisoner lay in the Georgia and not the Ohio courts. 45 The Supreme Court, perhaps feeling that Johnson v. Dye settled the issue, denied the writ. 4 " Justice Douglas voiced the sole dissent.
In the meantime, however, two lower federal courts were wrestling with the problem of the application of the Dye ruling to the issue presented in Ex parte Quillian. They both of necessity looked back to the Hawk decision but came to different conclusions. The Second Circuit 41 7 read Ex parte Hawk as applied to the Dye situation to mean that the prisoner had to exhaust his remedies in the courts of the state of apprehension before entering federal court. The District of Columbia Circuit, 48 on the other hand, felt that the Supreme Court must have meant that Johnson had to pursue his remedy in Georgia and not in Pennsylvania. 49 Petitions for writs of certiorari were filed from both decisions.
Reading Supreme Court Rule 38(5)b, set out supra, one might think that no two cases could better come within its scope. An ambiguous one sentence opinion of the Court had been interpreted in diametrically opposed ways by federal courts of appeals. And the problem involved was one which is continually confronting courts in habeas corpus proceedings arising out of the apprehensior in another Dye, mean that the petitioner must exhaust his remedies in the Pennsylvania courts (where he wvas being held for extradition only), it meant that those courts had jurisdiction to entertain, and so to grant, his petition on the grounds he alleged. That would have been a revolutionary reversal of all the cases on the subject, and we have serious doubts that the Court intended to accomplish that result without argument and without opinion. Rather it seems more reasonable that the Court meant, by citing Ex parte Hawk. to tell the petitioner to apply first to the state courts of Georgia which had jurisdiction over the executive officials against whom he was complaining." Id. at 683 n. 7. judge Bazelon dissented, following the Second Circuit interpretation.
state of escaped convicts.° But the Supreme Court apparently decided to leave the issue in its present confused state. Certiorari was denied in both cases.
5
To look for a reason is futile.
52
But it is not only the impossibility of learning why the Supreme Court denies certiorari that takes knowledge of many of these cases beyond practical reach by the bar. The mystery is intensified by other factors. In the first place, the cases on the miscellaneous docket are, for the most part, almost impossible to identify much less examine without weeks of painstaking work at the Supreme Court building in Washington. The Clerk does not even have a list of them compiled. The published reports of the Court contain the docket numbers and the names of the parties. There is no citation to the case below; in many of them, there is not and never was a citation. In most, the jurisdiction involved is revealed only by such a circumstance as the name of the respondent in a habeas corpus proceeding where the petitioner is a prisoner and the respondent a well known warden. In cases wherd there is a citation, it can usually be discovered only by a tedious examination in the dark of the many Tables of Cases in the various federal and state jurisdictions which, of course, presents an enormous task where 436 cases are involved.
Even the appellate docket sometimes presents problems which tend to make the curtain difficult to penetrate. For the 1949 term, the authors have been unable to find 37 cases which were reported in Law Week as among those in which certiorari was denied; and in at least 18 others, no opinion was rendered in any court below. Since the Supreme Court rendered none, there is often no practical way of finding out what officially was involved (although Law Week may give a brief summary of the facts), to say nothing of obtaining facts on which to base any kind of critical judgment. 52. Unquestionably the grounds for granting certiorari were stronger in the Matthews case. The Ruthazer decision went against petitioner because he had had a full and fair hearing in the New York courts. The petition for certiorari therefore did not raise the jurisdictional issue as it might have had the prisoner been discharged on the merits and the respondent warden brought the petition. Regardless of Jackson's ultimate fate, however, the Ruthazer interpretation of Johnson v. Dye stands and should have been accepted or rejected. The Matthews case presented the perfect opportunity. The District of Columbia Circuits' interpretation was squarely presented as an issue and the Court was presumably aware of the contrary reasoning of the Second Circuit.
53. For example, the authors received the following letter from the Clerk of the Supreme Court of California in response to an inquiry about the case of Taylor v.
Notwithstanding the difficulties of a comprehensive survey of the cases which the Supreme Court declined to consider on their merits, a limited view can be obtained of the entire situation and a fairly extensive one of the cases which were placed on the appellate docket. Some of the results are interesting and presumably have some significance regardless of the silence with which the Court envelopes them.
GRIST OF THE CERTIORARI MILL
Of the 597 cases on the appellate docket in which petitions for certiorari were denied, the authors were unable to locate 37. This reduced the number to 560. When the 78 companion cases are subtracted, there are 482 left. Of these there was no opinion below filed in 18. This leaves 464. An examination of the opinion of the inferior courts in these cases showed 64 which the authors classified as presenting an issue of national importance and thus such that a reasonable person might suppose deserved review by the highest court in the land. One or more justices dissented in 20 " cases. 55 In 78 cases there were dissenting opinions in the inferior courts, in 17 of which more than one justice joined. Thirty-three cases were regarded as of sufficient importance to call for comments in law reviews up to June, 1950, some of them in a half dozen different journals.
A word of explanation is necessary in connection with the choice of cases characterized as "important." If the authors regarded a case as presenting a close issue of national policy, it was included, notwithstanding a prior Supreme Court decision consistent with the position of the lower court, particularly if the authors disagreed, on the merits, with the precedent. Thus, cases are included in this group even though they may not come, literally, within the wording of Rule 38. As a 54. Dissents were also noted in 5 cases placed on the miscellaneous dockets.
55.
Justice Black dissented in all 20 cases. Justice Douglas who was absent for most of the term dissented in 6, Justice Reed in 3, Justice Jackson in 1, and Justice Burton in 1. In 2 cases there were 3 dissenting justices, in 7 cases, 2.
national policy-forming body of last resort, the function of the Court is something more than merely matching case against precedent. As every high school student knows, the Court throughout its historyincluding the not too remote history-has vacillated on controversial issues of policy. In the authors' view, this is not necessarily undesirablo even when the vacillation is the result of conflicting political pressures. Accordingly, a question may be of sufficient "importance" to justify Supreme Court review although decided by a lower court in precise conformity with decisions of the Supreme Court.
Moreover, it is the thesis of this article that the influence of the Supreme Court in our system of government cannot be accurately appraised by a consideration only of the cases which it reviews and decides by written opinion. The cases which it declines to review and pass on may be of equal or greater significance. And the fact that the latter are so difficult to appraise, if not, indeed, to identify, may be thought to make the matter even more important. In every case selected as "important," the question for the authors has not only been whether the case came within the announced rule of the Court on certiorari but whether it presented an issue of such importance to the nation as to deserve consideration or reconsideration in these times.
The breakdown of the 64 "important" cases, according to the type of question involved, discloses the largest group to raise questions of civil rights other than those involved in problems of citizenship or aliens. Of the 36 cases classified in this group, 22 were regarded as "important." Of the 7 cases involving citizenship or rights of aliens 5 were also so classified. Thus, broad issues of civil liberties, the great achievement of democratic society, were left unresolved in 27 out of the 43 cases in these two groups. Of 17 labor cases, 4 were thought by the authors to be "important" while 5 of 9 cases involving conflict of laws questions were so classified. Of the 127 cases classified as "miscellaneous," raising a variety of questions from interpretation of treaties to questions under the Tucker Act, 10 were such that reasonable lawyers might regard the issues as important. On the other hand, of 44 cases involving taxation only 4 were so regarded; 3 of 25 patent or trade mark cases; 1 each of the 54 cases depending on diversity jurisdiction, 27 cases involving questions of federal jurisdiction and procedure, 31 cases involving questions of federal criminal law other than civil rights, 19 bankruptcy cases, 18 admiralty cases and 7 anti-trust cases. Of 6 cases involving veterans or military questions, 6 involving the review of administrative proceedings and 8 involving rent control or 0. P. A. questions, none was classified as "important."
A "CLOSE-UP" OF SOME DENIALS The authors, in selecting cases for comment, have designedly picked those which in their judgment raise the most controversial problems of broad national interest. There is no inference at all that the remaining cases classified as "important" are of equal significance although they were thought to be of sufficient interest to justify inclusion in the "important" group. Since the largesf group of "important" cases which the Court declined to review involved civil liberties, naturally the largest proportion to which special attention will be called is from this group.
Take Lapides v. Clark 6 decided by the Court of Appeals for the District of Columbia, Judge Edgerton dissenting, commented on in three law reviews."" A brief amicus was filed in the Court of Appeals by the American Jewish Committee. Lapides and his wife, originally Roumanian, had become naturalized in the United States and enjoyed the advantages of American citizenship for 20 years. In 1934, the Lapides with their son, a native born citizen, went to Palestine. Lapides did not return to the United States until July 3, 1947, where he spent the 4th of July on Ellis Island. Indeed, he is theoretically there yet. Actually, he is at liberty under a bond and the Immigration service has suspended proceedings for exclusion 5s because of a bill pending in the Senate to legalize his entry. Presumably, since Knauff v. United States 1 9 the Service may not proceed farther so long as such a bill is pending. In the meantime, the Lapides boy, still a minor, has returned to his native land to complete his education. The same statute 60 which excluded Lapides, of course, is also applicable to his wife who, unable to obtain any kind of travel document, has got no closer to the United States than Paris. 6 broken family, with the Lapides son in the position where he is forced to make the miserable choice of giving up his country or his mother.
The legal question raised by Lapides v. Clark was the constitutionality of Section 404 of the Nationality Act of 1940. Lapides contended that Congress could not confer citizenship with a condition subsequent attached 62 and thus create a citizenship, second class; that the discrimination between naturalized citizenship and natural born citizenship is unconstitutional. Indeed, the "condition subsequent" was in the nature of a retroactive one in this case, since Section 404 was enacted long after the Lapides had been naturalized and even after they had left the country. The Act of 1907 6 had been interpreted as providing only for loss of diplomatic protection by a naturalized citizen who had lived abroad for 5 years, in a country not of his origin. 4 The American Jewish Committee in its brief stressed the point that the statute was sufficiently broad to include both voluntary and involuntary residence abroad and the fact that one type of involuntary residence, ill health, 5 was excepted from the sweeping language of Section 404 supports this construction. It further pointed out that the only case in which the Supreme Court has upheld a conclusive presumption of expatriation involved what was clearly a voluntary act-marriage by a female national to an alien. 6 6 The government contended that Lapides' residence abroad was voluntary but he was never given an opportunity to show the contrary since the trial court dismissed his petition.
Judge Edgerton based his dissent on the broad ground that discrimination between naturalized and other citizens is unconstitutional. "A 'rule of naturalization,' " he said, "regulates eligibility and procedure for becoming a citizen. It increases the number of citizens, but does not divide them into classes. By authorizing Congress to prescribe who may become naturalized and how, the Constitution does not authorize it to deprive citizens either at or after naturalization of liberties that other citizens enjoy. It is obvious that the question raised in the Lapides case is an important one. Loss of citizenship is a terrible penalty. Justice Rutledge in Klapprott v. United States," said in a concurring opinion: "To lay upon the citizen the punishment of exile for committing murder, or even treason, is a penalty thus far unknown to our law and at most but doubtfully within Congress' power. U. S. Const. Amend. VIII. Yet by the devise or label of a civil suit, carried forward with none of the safeguards of criminal procedure provided by the Bill of Rights, this most comprehensive and basic right of all, so it has been held, can be taken away and in its wake may follow the most cruel penalty of banishment."
If it is to be done, such punishment should be imposed only after a full hearing and trial of all the important facts. Lapides not only failed to get his day in the Supreme Court, but, on at least one of the vital factual issues, it seems that he got no day in court at all.
Although Lapides' case involved only the grief of one man's family, troubles of this nature are not confined to these three people. Under the operation of Section 404, a substantial number of Americans have lost their citizenship. 69 Why did the Supreme Court decline to review a question of such broad national interest? We are told that it is useless even to speculate. 7 7 " the Court of Appeals for the District of Columbia affirmed the conviction of the chairman of the "National Federation for Constitutional Liberties" for contempt of the same House Committee when he refused to produce records and documents pursuant to a Committee subpoena. Prior to trial, defendant moved to dismiss on the grounds that the resolution creating the Committee was unconstitutional. The Court of Appeals held that the constitutionality of the Committee had been established by the decision in Barsky v. United States, 7 " in which the Supreme Court denied certiorary at the 1947 term. 4 Only Justice Black avowed his dissent to the denial of certiorari in Marshall's case.
Citations for contempt of Congressional Committees may raise further problems for the Court. The "Hollywood Ten" and other cases raised the questions whether the House Committee on Un-American Activities is a "constitutional" committee and whether the First Amendment protects "freedom of silence." The Court of Appeals for the Second Circuit has now affirmed Judge Medina's decision that the ten Communist leaders are guilty of violation of the Smith Act "' which makes criminal, conspiracies to advocate or advocacy of the overthrow of the government by force. Under the decision, membership in the Communist Party may be a crime. task of determining whether it will review the holding of the Second Circuit on the constitutionality of the Smith Act and the legality of the convictions thereunder. If it declines to review, or if, reviewing, it affirms, it may then have the problem whether it will review contempt convictions of witnesses who refuse to answer the "are you now or have you ever been" question on the grounds of self-incrimination."' The issue is "important." 78 The work which the Court did in respect to the Nation's Number One civil rights problem, segregation, should be considered in relation to the work it refused to do in connection with the same problem. The Court wound up the term in a blaze of democratic glory with unanimous decisions written by the Chief Justice." 9 But this is only a part of the story. At least two important aspects of the segregation issue were avoided. 78. The Court during the past term, refused to review United States v. Rosen, 174 F.2d 187 (2d Cir.), cert. denied, 338 U.S. 851 (1949), in which the Court of Appeals for the Second Circuit hafd reversed a conviction for contempt when the accused had declined to answer questions before a grand jury pertaining to the ownership of a Ford car which Alger Hiss had claimed he gave to Whittaker Chambers. Grounds for refusal were self-incrimination. But it also declined to review Kamp v. United States, 176 F.2d 618 (D.C. Cir. 1948), cert. denied, 70 Sup. Ct. 977 (1950), in which the Court of Appeals for the District of Columbia affirmed a conviction of "willfully making default" in violation of an Act of Congress (2 U.S.C. § 192) when defendant had failed to produce records before a Congressional Committee after he had been served with a document described in the indictment as a subpoena, directing the Sergeant at Arms to summon lefendant to testify and commanding the officer rather than the witness to produce the records (Constitutional Education League, Inc.). The trial court overruled a demurrer to the indictment and excluded testimony offered by the accused to show lack of willful intent to make default. 79. See cases cited in note 39 supra.
In the Stuyvesant Town case," 0 the Court declined to review the issue of segregation in housing. A Negro war veteran brought an action to enjoin a private corporation 8" from denying him an apartment on account of his color. The corporation was the beneficiary of public funds in the sense that it received tax exemption privileges in accordance with a plan approved by the city planning commission and the board of estimates of the City of New York. The plaintiff lost in the New York Court of Appeals by a 4 to 3 decision. 2 Justices Black and Douglas "noted" dissents to the denial of certiorari. The case was "important" by anybody's standard.
Probably nobody would deny that Negroes like to play tennis. And if they want to play tennis with white friends on public courts, it is at least a fair question whether they should have such privileges in a democratic country. But they can't have them in Maryland. 8 81. Stuyvesant Town is a subsidiary of the Metropolitan Life Ins. Co. and was organized under the New York Redevelopment Law as a $90,000,000 corporation which bought 18 city blocks after the City of New York had condemned the property. The Town converted the area into an 8400 apartment low rental housing project.
82. The court declined to follow the growing authority that private organizations whose functions are surcharged with high voltage public interest because they affect interests of large numbers of people (see Marsh v. Alabama, 326 U.S. 501, 506 (1945 (1950) . The Baltimore Park Board had a policy of segregation on the municipal tennis courts. Winkler and others, desiring to test this policy, obtained a permit and started an interracial game of tennis. Leaflets had been distributed and a good sized crowd was in attendance. The police requested the game be discontinued and when it wasn't arrests were made accompanied by some disorder, though everything had been previously peaceful. Winkler and his companions were arrested for violating the rules of the Board and for conspiring to disturb the peace and were brought to trial on the latter charge. Their conviction was affirmed by the Maryland Court of Appeals over the vigorous dissent of one of its members who felt the defendants were convicted of exercising their constitutional rights of freedom of speech and freedom to play interracial tennis on a public court upon compliance with all formal requirements, in the absence of any valid segregation law, rule or regulation. Cf. Tay graduate and professional level on the one hand, and in housing and recreation on the other, 84 he gets a perspective on the work which the Supreme Court did and the work which it didn't do during the past term.
The Court denied certiorari in a number of other cases involving assorted questions of civil rights, some no doubt decided in a manner which could be regarded as consistent with prior decisions of the Court and some which can hardly escape appraisal as an extension or contraction of such decisions. Still others gave the Court an opportunity, if it had wanted one, to review past decisions, re-evaluate the policies involved and resettle or unsettle important issues.
A Connecticut case " involved conviction of murder after accused had been confined for 7 days in the State Police barracks on a coroner's warrant. The trial court found that accused's confession after such confinement was admissible since it had not been obtained by physical violence. The Court of Errors and Appeals affirmed, holding that a confession thus "voluntarily" made was admissible and would not become otherwise because made during an illegal detention unless the detention is shown to be causally connected with the confession.
In an Illinois case, 6 an action had been instituted to review orders of a municipal civil service commission discharging two policemen because they had refused to sign immunity waivers in advance of testifying before a grand jury concerning matters pertaining to their occupation. The Appellate Court affirmed the Commission's orders on the ground that a police officer by reason of his special status, duties and responsibilities may not invoke the constitutional privilege against selfincrimination in matters touching upon his occupation without being guilty of a breach of duty by refusal to testify.
In State v. Nagel 8 7 there had been a conviction for contributing to the delinquency of a minor, the daughter of the county judge before whom the accused was arraigned. After setting bail, excusing jurors and ordering additional jurors to be summoned, the judge disqualified himself and testified as a witness for the prosecution. The judge had been the complaining witness. The trial court denied defendant's motion for a change of venue. The Oregon Supreme Court affirmed. In a Michigan case, 8 " the Supreme Court of that State, without opinion, denied an application for leave to appeal the conviction for indecent exposure of a member of a nudist group who had been arrested without a warrant by an officer who, without permission, entered private grounds which had been rented by the "club" for sunbathing.
Four cases 89 involved conviction for violations of provisions of the Selective Service Act based on religious grounds. Three of the four concerned refused to register or submit to induction. The fourth 0 involved Section 12a of the Act making it an offense knowingly to counsel another to refuse or evade registration or service in the armed forces. The defendant counseled his stepson to refuse to register insofar as the boy's objections were based on religious grounds. For this he was convicted, even though the boy had in fact rejected the counsel.
Two cases involved restrictions imposed by professional societies on persons who have met statutory qualifications for the practice of their profession. In an Indiana case, 9 a physician had been excluded from the use of a hospital under a rule requiring practitioners in the hospital to be members of the active resident staff which in turn was conditioned on membership in the county medical society. An additional rule required a surgeon practising in the hospital who was not a member of the staff to have served as an intern for one year in an approved hospital or to have had three years of surgical training. The Indiana Court held that the hospital might not require practitioners, as a prerequisite for the use of its facilities, to become members of its resident staff inasmuch as this amounted to a preference in favor of members of the medical society and a discrimination against those physicians who, by choice or otherwise, are not members of it. It upheld, however, the rule affecting surgeons.
In a Pennsylvania case, 92 a lawyer challenged the constitutionality of a local rule of court requiring attorneys desiring to practice in Montgomery county to declare that they would open and maintain their principal office in that county. This rule, the purpose of which is pretty obvious, was upheld as a "reasonable" exercise of the power of government.
Two cases in which the Supreme Court denied certiorari petitions involved political processes, 93 another the right to attend a tax supported educational institution, 4 and still another the privilege of public officers. 95 The Arkansas Supreme Court upheld a conviction for violation of a statute forbidding the distribution of any sample ballot other than those ordered for use in the election, for the purpose of instructing voters how to vote. The defendant had spoken at a political meeting at which prohibited ballots had been distributed and at which he advised those present how to vote and for whom to vote. 9 " The Georgia Supreme Court 9 7 affirmed a decision upholding a statute setting up a new registration system under which all persons, as prerequisite to voting in state and federal elections, must be able to read intelligently and write legibly selected portions of the state or federal constitution, or must appear before before the Board of Registrars and "correctly" answer 10 out of 30 questions propounded by the Board dealing with civics and government. 9 " The Supreme Court of Michigan refused to require a State College to reinstate a student who was expelled because, as a member of an unrecognized student organization, he had arranged an off-campus meeting at which an indicted member of the Communist party spoke. 9 " The Court of Appeals for the Second Circuit held that an action for false imprisonment would not lie against the Attorney General, the Director of the Enemy Alien Control unit of the Department of Justice and the District Director of Immigration at Ellis Island, even though they acted maliciously so long as they purported to act in the line of duty, 100 a decision pushing the absolute privilege of members of the bureaucracy exercising quasi-judicial powers about as far as it can be pushed.'
The past term denials also included a group of Conflict of Laws cases some of which presented knotty problems under the Constitution and laws of the United States. The Missouri Supreme Court had held that the question whether a petitioner was entitled to a decree of equitable adoption in order to establish her claim to Iowa assets of an alleged adoptive relative should be determined under the laws of Missouri where a contract to adopt was entered into and which was presumably the domicile of the parties thereto. It further had held that the petitioner was not the adopted child of her deceased uncle since the statutory conditions to the status of adoption had not been met, thus denying the petitioner's prayer for relief. It had been contended that full faith and credit to the law of Iowa on the issue of equitable adoption was required in so far as it concerned the descent and distribution of Iowa property including both land and personalty. ' No obvious constitutional issue leaps to the eye although the case suggests complicated problems of qualification which conceivably might affect the determination of the applicability of the Full Faith and Credit clause. There may be further questions as to the effect of the decree on the petitioner's rights in Iowa although such questions are not raised by the case itself.
Moloney v. Moloney 103 presented another of those distressing domestic tangles in which the children are the pawns of conflict between spouses and turn out to be the chief victims of a broken family. A father filed a petition for a writ of habeas corpus in Kansas to obtain custody of his minor children under a 34 day old Missouri decree awarding him custody. By a 5 to 2 decision the Kansas Supreme Court affirmed a decree denying the writ and awarding custody to thae mother on the ground of "changed conditions" brought about during the period intervening between the two decrees. Because the Supreme Court, in its last sally at this delicate problem,' left so many questions unanswered, it is perhaps understandable that it chose not to review the case. Perhaps there are no satisfactory solutions to such problems.
Other domestic issues were avoided by the denials in 1944 by her husband, since deceased. The decree had been granted on allegations that the parties had been separated for more than two years and that the husband had established his residence in Louisiana after being transferred to a military base there in 1932. The "widow," resident of the District of Columbia, alleged that she had not received notice of the divorce proceedings, that the Louisiana court had no jurisdiction since her husband had not acquired a Louisiana domicile. On the basis of conflicting evidence the trial court vacated the divorce decree, but the Louisiana Supreme Court reversed on the grounds that the decree was presumptively valid and that the plaintiff had the burden of showing its invalidity. The court ignored the questions under McDoild v. Maybee ' 0 7 raised by plaintiff's contention that the Louisiana statute providing for notice by publication but with no provision for registered or other mailing or any other substitute for publication was invalid under the due process clause. Whether the "widow" would have fared better on appeal we will never know. The intra-family quarrel involved in the Bartgos 0 case had led to an action in a Colorado court to recover damages from plaintiff's former husband for alleged fraud in inducing her to enter into a property settlement referred to and approved by a Kansas decree granting the wife a divorce. The agreement, however, was not set forth or included in the decree.
In several of the cases discussed above, the decision to deny the petition for certiorari was made by less than all the justices. Another case involving a dissent will be discussed below. The rest of the cases in which dissents were "noted" by one or more of the justices to the certiorari denial involved questions of federal taxation," 0 9 , labor," 0 mo-107. 243 U.S. 90 (1917) . 108. 210 P.2d 600 (Colo. 1949). 109. Cobb v. Commissioner of Internal Revenue, 173 F.2d 711 (6th Cir.), cert. denied, 338 U.S. 832 (1949), Justices Black and Jackson dissenting. Cobb had given income producing realty to his daughters to assist them in early married life and to reduce his income taxes. Subsequently he was notified of a gift tax deficiency and employed an attorney to petition for reduction of the deficiency. Cobb then tried to deduct the attorney's fees as "ordinary and necessary expenses" within §23(a) 2 of the Internal Revenue Code on grounds that they were paid for the production of income and for the management, conservation and maintenance of property held for the production of income since income producing securities were sold at loss to pay the deficiency.
The Court of Appeals held that the attorney's fees were not deductible within meaning of § 23a (2) since the giving away of property does not produce income to donor or constitute either management or conservation of property and the expense of attorneys' fees was in proximate relation to the gifts and not the production of income or the management of property. The court found the argument that the gift was to reduce taxes and increase family property specious since Cobb and his daughters were not a taxable unit.
110. International Union, U.M.W., v. United States, 177 F.2d 29 (D.C. Cir.), cert. denied, 338 U.S. 871 (1949) (Justices Black, Reed and Douglas dissenting). The United States brought contempt proceedings against John L. Lewis and the United Mine Workers for disobeying a temporary restraining order enjoining the nopoly,"' infringement, 1 2 eminent domain,"' jury trial, 1 1 4 self-incontinuation of the 1948 strike in the bituminous coal industry. At trial, the government introduced evidence to the effect that the walkout had been concerted and under the control of Lewis and that the union had not exercised whatever powers it had at its disposal to get its members back to work. The defendants contended that there had been no "strike" and therefore they were not liable for any work stoppages. The district court found for the government and the Court of Appeals for the District of Columbia, in 177 F.2d 29 (1949), affirmed the judgment and the fines of $1,400,000 and $20,000 levied on the UMW and Lewis respectively. State v. Casselman, 69 Idaho 237, 205 P.2d 1131, cert. denied, 338 U.S. 900 (1949) (Justices Black, Reed and Burton dissenting). Employees of Western Electric were indicted and convicted for violating the Idaho Secondary Boycott Act, which outlaws secondary boycotts in "labor disputes" but fails to define the term "labor dispute." The defendants diuring labor difficulties between them and Western Electric had picketed the building of the Mountain States Telephone and Telegraph Co. with banners which did not indicate against whom they were picketing. As a result, the employees of the Mountain States stopped work. Western Electric, which is located in the same building, provides the equipment for Mountain States' operation and both are subsidiaries of American Telephone and Telegraph, although they negotiate with the labor unions representing their employees on an individual basis. The Idaho Supreme Court affirmed the convictions, holding the statute sufficiently definite to meet constitutional objections since it was in pari nateria with the state civil injunction statute enacted the same day which defined "labor dispute." The court also refused to "pierce the corporate veil" and found that the picketing in fact constituted a secondary boycott.
Carroll v. Celanese Corp., 205 Ga. 493, 54 S.E.2d 221 (1949), cert. denied, 338 U.S. 937 (1950) (Justice Black dissenting). The issue presented in this and six companion cases which the Supreme Court was asked to consider on certiorari was whether a conviction for contempt for violating a labor injuction against mass picketing Decame moot when the labor dispute was settled.
111. Turner Glass Corp. v. Hartford Empire Co., 173 F.2d 49 (7th Cir.), cert. denied, 338 U.S. 830 (1949) (Justice Black dissenting). Hartford Empire was found guilty of violating the antitrust laws by engaging in conspiracy, combination and monopoly in obtaining and licensing patents in glass making machinery and in limiting and restricting the use of the machinery. On the basis of this conviction, Turner brought a triple damage action for $7,000,000, claiming that the restrictive licensing policy of Hartford under their patents and royalties and the license fees paid by Turner to Hartford during period of the conspiracy placed Turner at a competitive disadvantage which directly caused injury and damage to Turner's business and property in violation of Sections 1 and 2 of the Sherman Act. The trial court found that the evidence failed to establish that defendant caused any damage to plaintiff's business and/or property. The Court of Appeals for the Seventh Circuit affirmed, holding that in order to recover damages for violations of the Sherman Act under Section 7, Turner had to show that it was injured and the sole fact that Hartford had been adjudged guilty in another case was of no help to Turner in the absence of proof, lacking in this instance, that it sustained personal pecuniary damage.
The court stated further that the license agreements under which Turner received rights to use leased machinery were not inherently illegal since they did not necessarily involve doing anything illegal. The fact that Hartford was found guilty of violating the Sherman Act for entering into illegal cross licensing agreements did not affect the enforceability of these agreements.
A States constructed a navigation dam on the Mississippi River which raised the water level above the ordinary high water mark. As a result, wooden trestle bridges across sloughs adjacent to the main channel were so weakened as to become inadequate to withstand even normal flood conditions and had to be rebuilt. The sloughs themselves were not improved or maintained by the United States for commercial navigation. The Court of Claims awarded Iowa-Wisconsin, the owner of the bridges, damages on the theory that although the dam was constructed to improve navigation, the sloughs traversed by the bridges are not navigable watercourses of the United States. The government had taken the position that the trestle bridges were over navigable waters and therefore any damage to them resulting from navigation improvements was not compensible.
114. State v. Bridges, 231 N.C. 163, 56 S.E.2d 397 (1949), cert. denied, 339 U.S. 939 (1950) (Justice Douglas, dissenting). Bridges was indicted for murder in the first degree and entered a formal plea of not guilty. At trial his defense was conducted on the theory that a second degree verdict would satisfy the ends of justice and he indicated in response to a question by the trial judge that he was not contending he should be acquitted. In charging the jury, the judge spoke of the "cloak of innocence" surrounding the defendant but at the end put to the jury the choice of first or second degree murder. Bridges was convicted of the former and sentenced to death. The North Carolina Supreme Court affirmed over a bitter dissent by one judge who felt the whole issue of guilt or innocence should have been left to the jury. . The dtefendant, a Negro, was indicted and convicted on a charge of having shot one of a group of white men who had come to his home to warn him to leave the community. On appeal he contended unsuccessfully that he was deprived of his constitutional rights because no Negro's names were listed in the grand jury box and only one Negro was empanelled for the petit jury. . Perez was arrested, held for 24 hours and then brought before a judge and committed as a material witness in connection with a murder. After five days of consistent questioning without an attorney being present on his behalf he confessed to committing the crime. After being convicted Perez challenged the refusal of the trial court to instruct the jury that they might consider the delay in arraignment in determining whether the confession was voluntary or not. The New York Court of Appeals affirmed the conviction holding inter alia that the five day commitment as a material witness was valid since Perez had admitted knowledge of circumstances surrounding the murder.
Moore v. Mississippi, 207 Miss. 140, 41 So.2d 368, cert. denied, 338 U.S. 844 (1949) (Justice Black dissenting). Moore was convicted of murder and sentenced to death. On appeal he contended that his confession was made under duress in the absence of attorney or family and that he had not been brought before a committing magistrate promptly. In affirming his conviction, the Mississippi Supreme Court held Moore had voluntarily confessed and that even if there had been a delay in his arraignment, it was immaterial insofar as the admissibility of the confession was concerned.
Miller merce," 7 and the powers of a Four Power military tribunal."' Five of these were on the miscellaneous docket." 9 All appear to present important questions although whether there were persuasive reasons for denying review under the Court's rule could, in most of them, be determined only by a close examination of the record. In any event, there was a difference in the judgment of the justices in all of them. Previous reference has been made to the difficulties connected with the examination of the cases on the miscellaneous dockets in which certiorari was denied. One case, however, is fairly well known and warrants mention. In 1925 Tony Marino, at the time 18 years old and a recent immigrant, unable to understand English, was arrested and indicted in Illinois on a charge of murder. When he was brought before the trial court the arresting officer served as an interpreter and no attorney appeared in his behalf. He pleaded guilty and was summarily sentenced to life imprisonment. Twenty-two years later in 1947 Marino filed a petition for a writ of habeas corpus in the circuit court of Winnebago County seeking release on the ground that his constitutional rights had been violated at the time of sentence. The circuit court quashed the writ and Marino then filed a petition in the United States Supreme Court for a writ of certiorari. At this point, the Attorney General of Illinois entered a confession of error and the Supreme Court, on the basis of this confession and "the undisputed facts" described above, reversed and remanded in a per curiain opinion. 119. State v. Bridges, siupra note 114; People v. Perez, supra note 115; Ex parte Quillian, supra note 116 and two cases the authors were not able to find; also one case on the appellate docket in which a dissent was noted was not discovered.
120. Marino v. Ragen, 332 U.S. 561 (1947) . (The case was remanded because the Attorney General stated that habeas corpus is the proper remedy in Illinois.) rivation of due process" 121 and went on to attack the complex Illinois state procedure for affording relief in such cases. Justice Rutledge complained that only in the few instances where a confession of error was entered did the aggrieved petitioner have a chance to have the wrong committed against him remedied. But the Justice was excessively optimistic. Upon remand, the circuit court held a hearing and once more quashed the writ. Marino then sought another writ of certiorari from the Supreme Court which was denied over dissents by Justices Murphy, Douglas and Rutledge.' 2 2 As his next move he filed petitions for habeas corpus and a writ of error in the Illinois Supreme Court, both of which were disposed of adversely to him in September 1949.123 For the third time Marino went to the Supreme Court of the United States and certiorari was denied again. 2 ' The net result is that although 9 Supreme Court justices went on record as recognizing that Marino was denied "the due process of law which the 14th amendment requires," 12 and the Attorney General of Illinois agreed, after 25 years the unhappy petitioner presumably still remains behind prison walls. The Supreme Court disposed of this situation with two words for the record: "certiorari denied." It may be argued that certiorari should have been granted at the 1948 term but it would Seem a sufficient answer that the Court does not correct error by repeating it.
Of the long list of cases each term in which certiorari is denied, it is certain that a large number never should have been brought to the Court's attention. 2 ' This is not only true of cases on the miscellaneous dockets but applies, even if not to so great an extent, to those on the appellate docket as well. In some, it is difficult to believe that a competent attorney could sincerely believe that it was in his client's interest to bear the heavy expense of a petition for certiorari. If consideration for the Court is due from members of its bar, then this alone might restrain such appeals; furthermore one might suppose that the negligible chance of success would deter most lawyers from seeking review of the issues in cases trivial from the view of national interest. And yet, each year, the Justices and their clerks must consume valuable time in examining extensive records in such cases. Here are a few samples which, in the authors' judgment, readily fall into this category.
In Horn v. Chicago, 12 an abutting property owner, claiming damages from the construction of a viaduct by the city, felt aggrieved by the application to his case of an Illinois five-year statute of limitations. He sought a review by the Supreme Court by appeal which was dismissed or, if treated as a petition for a writ of certiorari, denied. 2 ' In Commissioners v. Russell,' 2 9 it was held that the building and maintenance of a courthouse and jail over a period of 27 years was substantiaf compliance with conditions in a deed so as to avoid a forfeiture where the deed failed to specify the period of compliance. Good Holding Co. v. Boswell, 8 0 raised a run-of-the-mine question of malicious prosecution. The manager of a business establishment reported to law enforcement officers the findings of a detective agency accusing plaintiff, an employee, of theft. He omitted, however, to reveal other facts wit1in his knowledge which threw grave doubt on the question of plaintiff's guilt. In an action against him for malicious prosecution, the question of malice was left to the jury which found against defendant. The court held, on appeal, that the evidence sustained the finding and that the issuance of a warrant and filing of information against accused neither negatived malice as a matter of law nor conclusively established the existence of probable cause where the person responsible for the proceedings failed to make a full and fair disclosure to the prosecuting authorities. In another case of malicious prosecution, the Court of Appeals for the Fourth Circuit had held that a compromise settlement by a defendant in a criminal prosecution estopped him from subsequently contending that the proceedings had been instituted without probable cause. 8 ' In a case coming up from Kentucky,1 2 a Sewer District wanted the Supreme Court to review a case in which the Court of Appeals of Kentucky declined to apply a statute of the State in a manner which pretty clearly would have amounted to the impairment of a contract obligation or a taking of property without compensation. And in a case from South Carolina, an action for wrongful death, it was contended that the evidence on punitive damages was insufficient to support the jury's verdict in favor of the plaintiff and this raised a question which the Supreme Court ought to decide. ' On the other hand, the judgment of men, whether Supreme Court justices, practicing lawyers or Law School professors and students varies to such an extent that the ultimate appraisal of a case is frequently not too obvious. For example, Justice Black recorded his dissent in Bernstein v. Ems,1 4 a case classified by the authors as "trivial." It involved, on the face of it, a relatively elementary problem of tort law. The Court of Appeals for the Second Circuit had reversed a decision on a verdict rendered against a lessor of business premises in favor of a business guest who had been hurt when a lighting fixture fell on him. The court held that there was nothing in the record to show that the defendant knew or by the exercise of reasonable care could have discovered the defect, even if it were conceded that, as the trial judge had held, the lessor had retained "control" over the ceiling and fixtures in the lease between itself and its tenants. There appears to be no deviation from New York law contrary to the rule of Erie R. R. v. Tompkins. On the face of it, the case looks like dozens of other tort cases picked at random out of almost any advance sheet. And yet, at least one of the nine justices, after examining the record, thought it merited Supreme Court consideration, notwithstanding the unanimous decision of one of the most distinguished courts in the nation. Mr. Justice Black's known respect for jury findings may explain his position.
A question may be important in the sense that it involves a question of policy which dearly affects our way of life or our institutions, but still not be "important" in the sense that it makes a legitimate claim upon the Supreme Court for decision. Saint Lo Construction Co. v. Koenigsberger 3 is an example. Here plaintiff brought an action to restrain defendant from building anything but a residential building on property covered by a restrictive covenant. Prior to this action, defendant's predecessor in title had unsuccessfully sought to cancel the covenant on the grounds that the neighborhood had changed. The district court held, in the absence of new evidence on "change," that the prior decision was conclusive and the injunction issued. equities might call for denial of equitable relief although the aggrieved landowner might be entitled to damages. The problem has broad policy implications and has evoked considerable discussion. 36 But the further question may be raised whether it -is the sort of case which the Supreme Court should review. The authors classified the case as "important" under the Rules of the Supreme Court relative to review of cases from the Court of Appeals for the District of Columbia. But a good argument could be made that that court might well be made the court of last resort for such questions in so far as they arise in the District. Certainly its dignity is comparable to that of the supreme courts of the states. So too in United States v. Walker,' 37 it was held, by a divided court, following the ancient common law rule, that a wife could not testify against her husband without his consent in a criminal trial where the offense was committed against a third person. The rule has been abrogated in many states 138 and the Supreme Court has permitted a wife to testify in favor of her husband,' 39 thus making a crack in the theory of the "unity" of husband and wife. Although a conflict between decisions in the different circuits 140 would have afforded the Supreme Court an excuse to review, had it so desired, it is not difficult to maintain that the issue, though important, does not carry with it national significance of such magnitude as to require a grant of certiorari.
CONCLUSION
What of significance is suggested by this limited, and admittedly inadequate look at the work which the Supreme Court did not do during the 1949 term? Here were more than a thousand litigants who vainly sought review of their legal troubles by the Court. Many of them are in jail and will remain there for years; some have been executed. To be sure, from experience, from random sampling, from confidence in the integrity and ability of the Court as an institution and the justices who sit on it, we may be sure that a large number of these cases had no merits which could conceivably justify review by the Supreme Court. Some of this litigation should never have been instituted in the first place and much of it was carried so far as a petition for a writ of certiorari only because of the ignorance of the petitioner or the incompetence or venality of his lawyer.
Nevertheless, 64 important cases is not a negligible number. Of the many reasons which could have influenced the justices individually or collectively to deny the petition in these cases, we shall never know which ones in fact were persuasive. Indeed, in a large number of these cases, it is impossible to determine what considerations indicating the propriety of denial were present without reading the entire record and doing over the work done by the justices and their law clerks. Hidden away in the middle of the record might be the clue to a perfectly legitimate basis for denying the petition. It is certain that one cannot state the absence of such basis merely from reading the opinion of the court below.
But when all allowances are made and every consideration weighed, one can scarcely avoid a troubled feeling about the 64 cases. Take Lapides, Trumbo, Stuyvesant Town, the Baltimore Radio Show. These cases raised the most vital constitutional problems that could be presented to any court in a democratic country. But it was impossible to get them reviewed by the Supreme Court. Whatever the reasons, one obvious question almost shouts for an answer: Can any reason be adequate to justify the Court's failure to face these questions and settle them?
In a highly confused and mixed up world where much of it is run on the principle of the jungle, it may be that an important need for the nation claiming the top rung of the democratic ladder is one of institutional soul-searching self-analysis, by the Supreme Court, the Congress which is supposed to be the champion of the common man, and perhaps even by the latter himself. In any form of government, there must be a last word some place. A big government is necessarily a complicated one and an awful lot of little people get hurt in the shuffle. We cannot expect from one government agency of nine men and a very small staff complete review of the legal troubles of every one of our hundred and fifty million people who ask for it. But it is disconcerting when the Court will review a controversy over a patent on a pin ball machine 14' while one man is deprived of his citizenship and another of his liberty without Supreme Court review of a plausible challenge to the validity of government action. What we can hope for, reasonably, is that when a little man raises a big issue, that issue will, at least, get the judicial consideration which its importance deserves. It is bad if the issue is resolved the wrong way. But on highly controversial issues, the judg- ment of men will differ and that is one reason we have the Supreme Court. What is very bad indeed is the silent treatment by the Court of an issue which is obviously one'of far-reaching public concern.
Perhaps the most startling fact from the breakdown of the denials of certiorari on the appellate docket is the large number of civil rights cases and the large proportion of them which may reasonably be classified as important. Of the civil rights cases which the Court did review, 15 were decided by a divided court. In 14 of the 15 the asserted right was denied. This "broad jump to the right" is described by Professor Frank as "the most important new development of the year." The record on denials appears to confirm the conclusion of the "broad jump." One may speculate as to the results of the 15 civil rights cases in which the Court divided if Justices Rutledge and Murphy had lived and Justice Douglas not been absent most of the term. A similar speculation is permissible as to the 27 denials of important civil rights cases. The speculation has point in the light of the voting record of the two new justices in the civil rights cases in which they participated.
1 2
It would appear that the Court's practice in handling certiorari problems raises several rather specific questions of which the following are samples:
(1) Should the Court be accorded such wide powers in controlling its business?
(2) Should the Court deny certiorari without giving its reasons, however briefly? (c) by devising some method for disciplining attorneys for filing obviously frivolous petitions, if only by admonition in specific cases, thus exposing the offender to the professional embarrassment which he deserves.
(5) Should the Court be enlarged?
In 1928, (then) Professor Frankfurter commented on the Judiciary Act of 1925: "A change so drastic as that wrought by the new Act in the discretionary powers of the Court must await its vindication from actual practice." 143 It is by no means clear that the actual practice during the 1949 term has done so.
